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Q: What effect does a no-smoking lease term have? 
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This material was made possible by funds received from the California Department of Health Services 
under contract #04-35336. It was created for a California audience to provide general information only 
and is not offered or intended as legal advice. Readers should seek the advice of an attorney when 
confronted with legal issues, and attorneys should perform an independent evaluation of the issues raised 
in this fact sheet.  
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Sample Lease Provisions 
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1 Such ordinances generally prohibit landlords from changing lease agreements without the tenant’s 
consent. Contact your local rent control board for specific information regarding your rent control 
ordinance.   
2 The scope of smoking restrictions and the process to adopt such a policy for a condominium complex is 
very different from that in the rental housing context because of condominiums’ ownership structure and 
covenants, conditions, and restrictions (CC&Rs). Note, however, that this fact sheet applies if a 
condominium owner is renting the unit to a tenant.  
3 For a more detailed discussion of this topic, see TALC’s publication “There Is No Constitutional Right to 
Smoke” (http://talc.phlaw.org/pdf_files/0051.pdf).   
4 Most leases specifically give the landlord the right to make future changes to the house rules, including 
rules for the common areas.  If this is the case, then the landlord may easily change the common area rules 
to prohibit smoking.  If the lease does not explicitly give the landlord power to change the house rules then 
the landlord should provide sufficient notice of the smoking restrictions and cite safety reasons, such as the 
increased risk from fire and the dangers of secondhand smoke, for instituting the new policy. 
5 Cal. Labor Code section 6404.5. 
6 The terms lease and rental agreement are legally interchangeable and are used in this manner throughout 
this fact sheet. In practice, a lease provides for a fixed term tenancy (usually six or 12 months), and a rental 
agreement is used for a month-to-month tenancy.   
7 A landlord must follow the notice requirements set forth in California Code of Civil Procedure section 
1162, which authorizes a landlord to serve notice of a changed lease term in three ways: the landlord must 
attempt to give written notice to the tenant personally; if that fails, she may leave a copy with someone of 
suitable age and discretion at either the tenant’s residence or place of business; and if that fails, the landlord 
may fasten a copy in a conspicuous place on the property, and mail a copy to the tenant.   
8 Cal. Civil Code § 827(a). 
9 Note that in rent control jurisdictions, changing a month-to-month rental agreement may not be possible.  
Also, a landlord should act cautiously in seeking to end a rental agreement with a tenant who does not want 
to abide by the new non-smoking term.  If there is a history of disputes between the landlord and the tenant, 
a court may view the landlord’s inclusion of the new non-smoking term as a pretext for eviction of the 
tenant. 
10 A landlord may wish to consult an attorney before enforcing the smoking prohibitions in the lease. 
11 TALC does not specifically endorse any of the cited provisions and is providing the sample lease 
provisions as examples only.  Landlords should consult an attorney before adding language to their rental 
agreements.    
 


